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VEMORANDUM OPI NI ON

VELLS, Judge: Respondent sent a Notice of Determ nation
Concerning Col l ection Action(s) Under Section 6320 and/or 6330
(notice of determnation) to petitioners with respect to a |levy
to collect unpaid Federal incone tax liabilities for their 1993,
1994, 1995, 1997, 1998, 1999, and 2000 tax years. In response,

petitioners tinely filed a petition, pursuant to section 6330(d),
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seeking review of respondent’s determ nation.? W nust decide
whet her respondent’s Appeals officer abused her discretion by
sustaining the levy collection action against petitioners’ real
property for tax years 1993, 1994, 1995, 1997, 1998, 1999, and
2000 by not properly balancing the Governnent’s need for the
efficient collection of taxes with petitioners’ need for any
collection to be no nore intrusive then necessary as required
pursuant to section 6330(c)(3)(C.

Backgr ound

Sone of the facts and certain exhibits have been stipul ated
by the parties. The parties’ stipulations of fact are
incorporated in this opinion by reference and are so found.

At the tinme they filed the petition, petitioners resided in
Ceorgi a.

Petitioner Salvador Gonzalez is the pastor of a small church
and engages in a small construction business. Petitioner Eloisa
Gonzal ez i s unenpl oyed.

For tax years 1993, 1994, and 1995 petitioners tinely filed
joint Federal incone tax returns. On Cctober 13, 1997,
respondent asserted against petitioners additional incone tax for
taxabl e years 1993 and 1994 on the basis of exam nation of

petitioners’ returns. On October 20, 1997, respondent asserted

1Unl ess otherwi se indicated, all section references are to
the I nternal Revenue Code, as anended.
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agai nst petitioners additional Federal incone tax for taxable
year 1995 on the basis of exam nation of petitioners’ return.
The additional tax resulted from petitioner Salvador Gonzal ez’
construction business.

For tax years 1997, 1998, 1999, and 2000 petitioners tinely
filed joint Federal inconme tax returns. Respondent asserted
agai nst petitioners additional tax on the basis of insufficient
wi t hhol di ng and estimated tax paynents.

A |l evy source was identified, and respondent sent
petitioners Letter 1058A, Final Notice--Notice of Intent to Levy
and Notice of Your Right to a Hearing, dated February 6, 2007,
regarding petitioners’ liabilities for tax years 1993, 1994,
1995, 1997, 1998, 1999, and 2000.

On February 28, 2007, petitioners submtted Form 12153,
Request for a Collection Due Process or Equivalent Hearing. 1In
their request petitioners clained that the proposed | evy action
woul d create an undue hardship on their famly because of
insufficient funds with which to enter into an install nent
agreenent. A hearing was held with respect to petitioners’ |evy
noti ce.

Respondent requested that petitioners prepare their Federal
incone tax return for tax year 2006 and Form 433-A, Collection
Information Statenent for Wage Earners and Sel f - Enpl oyed

I ndi vi dual s, for subm ssion at the Appeals O fice hearing.
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On July 12, 2007, petitioners submtted a signed copy of
their return for tax year 2006 (2006 return). The 2006 return
failed to include approximately $100, 000 of inconme on Schedul e C,
Profit or Loss From Business, that related to petitioner Salvador
Gonzal ez’ construction business.

On July 17, 2007, petitioners’ attorney appeared at a face-
to-face hearing with respondent’s Appeals Oficer Duvall (M.
Duvall). Petitioners submtted their Form 433-A at the hearing.
On Form 433-A petitioners listed two properties--a honme having a
val ue of $280,000 and a nortgage bal ance of $54, 700, and an
uni nproved | ot having a val ue of $32,000 (the real properties).?
Form 433- A al so showed that petitioners’ nonthly expenses
exceeded their nonthly income. The sole issue raised at the
Appeal s Ofice hearing was a collection alternative. At the
hearing, Ms. Duvall inforned petitioners’ attorney that if
petitioners filed an anended return that included the
approxi mately $100, 000 of m ssing construction incone,
petitioners’ collection alternative would be considered on the
basi s of hardshi p.

On August 13, 2007, Ms. Duvall exam ned petitioners’
financial statenment and determ ned that petitioners had

sufficient equity in their real properties to fully pay the

2Petitioners have placed a “for sale by owner” sign in front
of each property asking $330,000 for the hone and $85, 000 for the
uni nproved | ot.
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outstanding tax liabilities. In a letter dated August 24, 2007,
Ms. Duvall sustained the proposed |levy action, citing the equity
available in petitioners’ real properties.

After the Appeals Ofice hearing petitioners filed an
anended return for taxable year 2006 (2006 anended return) which
i ncl uded approxi mately $100,000 in gross income frompetitioner
Sal vador Gonzal ez’ construction business. The 2006 anended
return resulted in a small refund to petitioners.

Petitioners are currently in full conpliance with the filing
of their individual Federal incone tax returns.

Di scussi on

Section 6330 requires, before any |levy on any person’s
(taxpayer’s) property or right to property, that the Conm ssioner
gi ve the taxpayer notice of intent to |evy and notice of the
right to a fair hearing before an inpartial officer of the IRS
Appeals Ofice. Secs. 6330(a) and (b), 6331(d). At the hearing
a taxpayer may raise appropriate spousal defenses, challenge the
appropri ateness of collection actions, and offer collection
alternatives. Sec. 6330(c)(2)(A). Additionally, the taxpayer
may chal | enge the existence or anmount of the underlying tax
l[tability only if the taxpayer did not receive a notice of
deficiency or did not otherw se have an opportunity to chall enge
the underlying liability. Sec. 6330(c)(2)(B). At the hearing,

generally, the Appeals officer nmust consider the above-stated
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i ssues raised by the taxpayer, verify that the requirenents of
applicable | aw and adm ni strative procedure have been net, and
consi der whet her “any proposed collection action bal ances the
need for the efficient collection of taxes with the legitimte
concern of the * * * [taxpayer] that any collection action be no
nore intrusive than necessary.” Sec. 6330(c)(3).3

Where the validity of the underlying tax liability is

properly in issue, the Court will review the matter de novo.
Where the validity of the underlying tax is not properly in
i ssue, however, the Court will review the Conm ssioner’s

determ nati on for abuse of discretion. Sego v. Commi ssioner, 114

T.C. 604, 610 (2000); Goza v. Conmm ssioner, 114 T.C 176, 181-182

(2000). An abuse of discretion is any action that is arbitrary,

capricious, or wthout sound basis in |law or fact. Wodral v.

Comm ssioner, 112 T.C 19, 23 (1999).

In the instant case, the underlying liabilities are not in

i ssue. Accordingly, we review the Appeals officer’s

3Petitioners nade no argunent regardi ng whether the
assessnment in the instant case was proper. W have held that the
requi renent pursuant to sec. 6330(c)(1l) to verify that al
applicabl e | aws have been net generally is satisfied if the
Appeal s officer relied on a Form 4340, Certificate of
Assessnents, Paynments, and Ot her Specified Matters, or a
transcript containing simlar information. There is no
requi renent that the docunent be given to the taxpayer during the
hearing. Nestor v. Conm ssioner, 118 T.C 162 (2002). The
record in the instant case contains a Form 4340 for each of the
years in issue.
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determ nati on under the abuse of discretion standard. See Sego

v. Conm ssioner, supra; Goza v. Conm Ssioner, supra.

Petitioners contend that respondent did not consider their
amended return for tax year 2006 and that respondent was
adequately protected by the liens in place on petitioners’ real
property. Petitioners contend that respondent, by failing to
consi der those matters, did not bal ance the Governnent’s need for
efficient collection of taxes with the concern of petitioners
that any collection action be no nore intrusive than necessary.
See sec. 6330(c)(3)(C). Petitioners contend that respondent’s
failure to engage in such bal anci ng was an abuse of discretion.
Respondent contends that Ms. Duvall’s determ nati on under section
6330(c)(3)(C was not an abuse of discretion and petitioners have
sufficient equity in their real properties to fully pay their tax
lTabilities.

We first consider the issue of respondent’s failure to
consi der petitioners’ 2006 anended return. Petitioners contend
that it was an abuse of discretion to make a | evy determ nation
wi t hout considering the anmended return. Respondent contends that
not hi ng on the anended return, whether or not considered by M.
Duval | in making her determ nation to proceed with the |evy,
woul d entitle petitioners to a reversal of the |evy

det erm nati on
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As required under section 6330(c)(3)(C, an Appeals officer
shoul d consi der, anong other things, a taxpayer’s actions,
conpliance history, and financial circunmstances when bal anci ng
the Governnent’s needs with those of the taxpayer. Internal
Revenue Manual pt. 8.7.2.3.13(6) (Jan. 1, 2006). In the instant
case, the sole issue raised at the Appeals Ofice hearing was a
collection alternative. M. Duvall did not consider petitioners’
financial condition when she inforned petitioners that, if they
amended their Form 1040, U.S. Individual Income Tax Return, for
t axabl e year 2006, she woul d consi der whether collection of their
liabilities would cause them economic hardship.4 Petitioners

subm tted Form 433-A, which included information on petitioners’

4Sec. 7122(a) provides that “The Secretary nmay conprom se
any civil * * * case arising under the internal revenue | aws”.
Whet her to accept an offer-in-conpromse is left to the
Secretary’s discretion. Fargo v. Conmm ssioner, 447 F.3d 706, 712
(9th Gr. 2006), affg. T.C. Meno. 2004-13. The regqgul ations
pursuant to sec. 7122(a) set forth three grounds for the
conprom se of a tax liability: (1) Doubt as to liability; (2)
doubt as to collectability; or (3) pronotion of effective tax
adm ni stration. Sec. 301.7122-1(b), Proced. & Adm n. Regs. The
Comm ssi oner may conprom se on doubt as to collectability where
the taxpayer’s assets and inconme are less than the full anmount of

the assessed liability. 1d. Generally, the Conmm ssioner wl|
accept an offer-in-conpromise only if it reflects the taxpayer’s
reasonabl e collection potential. Rev. Proc. 2003-71, sec.

4.02(2), 2003-2 C.B. 517, 517. However, the Conm ssioner may
al so conprom se on the grounds of effective tax adm nistration

when: (1) Collection of the full liability would create econom c
hardshi p; or (2) exceptional circunstances exist such that
collection of the full liability would underm ne public

confidence that the tax laws are being adm nistered in a fair and
equi tabl e manner; and (3) conpromse of the liability would not
underm ne conpliance by taxpayers with the tax |laws. Sec.

301. 7122-1(b)(3), Proced. & Adm n. Regs.
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financial condition, at the Appeals Ofice hearing. It was only
after the hearing that Ms. Duvall was able to consider the
section 6330(c)(3)(C balancing because only at that point could
she consider all the relevant factors. Only follow ng that
review was Ms. Duvall able to determ ne that petitioners had
sufficient equity to fully pay their liabilities and identify a

| evy source. W also note that petitioners’ 2006 return omtted
nearly $100, 000 of inconme. The “change” in petitioners status
was not a result of a failure to consider the 2006 anended
return, but rather of Ms. Duvall’s full consideration of all the
rel evant facts. Accordingly, we conclude that Ms. Duvall did not
abuse her discretion by not considering the 2006 anended return.

We next turn to the issue of respondent’s |iens on
petitioners’ real properties. Once an assessnent has been nade
agai nst a taxpayer, section 6303 directs the Comm ssioner to give
t he taxpayer notice of the assessnent, and demand paynent, w thin
60 days. |If a taxpayer fails to pay, then the Federal tax lien
arises and attaches to all of the taxpayer’s property and rights
to property. Sec. 6321.

The Comm ssioner generally has 10 years fromthe date of a
properly assessed tax to collect the anmount due. Sec. 6502. The
period of limtations on collections is suspended while a
t axpayer’s case is pending in the Tax Court and for 60 days

thereafter. Sec. 6503(a). |If the 10-year period of limtations
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on collections is allowed to expire, a properly assessed tax may
becone uncol | ecti bl e.

Petitioners contend that respondent is fully protected by
the Federal tax lien. Wile petitioners offered to sell their
real properties to satisfy the lien, petitioners did not offer to
extend the period of limtations, and respondent was not given
any assurances that a sale would occur in a reasonable tine.

Rat her, petitioners nerely insist that the Federal tax lien in
pl ace is sufficient security for the Governnent’s interests while
petitioners seek a buyer for the real properties.

Respondent issued a notice of intent to |l evy on February 6,
2007, approximately 8 nonths before the period of |imtations on
col l ections woul d have expired for 3 of the years in issue.® Had
respondent failed to proceed with collection of petitioners’
l[iabilities for an additional 8 nonths, the liabilities for tax
years 1993, 1994, and 1995 m ght have becone uncollectible on

account of the expiration of the period of limtations.® W do

Taxes and penalties for the 1993 and 1994 tax years were
assessed on Cct. 13, 1997. For 1993 and 1994, the period of
limtations on collections, if not extended, would have expired
on Cct. 12, 2007. Assessnent for the 1995 taxabl e year was made
on Cct. 20, 1997. For 1995, the period of limtations on
collections, if not extended, would have expired on Cct. 19,
2007. The notice of intent to | evy was sent on Feb. 6, 2007,
approximately 8 nonths short of the dates on which the 10-year
periods of limtations on collections mght otherw se have
expired.

5As of Feb. 6, 2007, the date of the notice of intent to
(continued. . .)
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not find respondent’s decision to proceed to be an abuse of
di scretion.

Petitioners also contend that they could sell the real
properties for nore than respondent could in a forecl osure
proceedi ng. However, it is not an abuse of discretion to require
that taxpayers with sufficient assets to satisfy their

liabilities pay themoff nore rapidly than woul d be acconpli shed

t hrough other methods. Castillo v. Conmm ssioner, T.C Meno.

2004-238; d awson v. Comm ssioner, T.C. Mnop. 2004-106. W note

that petitioners’ real properties have sufficient value for
petitioners to pay off the tax liabilities in full and that
petitioners’ real properties are a honme in which they are not
living and a vacant lot. Petitioners offered little evidence to
prove that they are actively proceeding to sell their rea
properties. Petitioners did not offer proof that the real
properties were listed with a broker. Petitioners nerely have
pl aced a “for sale by owner” sign in front of each of the rea
properties. Mreover, the only paynents petitioners have nmade on
their tax liabilities over the preceding 10 years have been by
respondent’s application of refunds. It is evident that

petitioners have nmade little effort to satisfy their tax

5(...continued)
| evy, petitioners had outstanding liabilities of $22,619,
$124, 266, and $9,882 for tax years 1993, 1994, and 1995,
respectively. The total liability for the years in issue was
$179, 722.
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liabilities. Gven that the periods of limtations on
collections were close to expiration for several tax years, we
conclude that it was not an abuse of discretion for respondent to
sustain the | evy action against petitioners without relying
solely on the liens that were in place.

On the basis of the foregoing, we hold that Ms. Duvall did
not abuse her discretion on the issue of the bal ancing of the
Government’s need for the efficient collection of taxes with
petitioners’ need for collection not to be any nore intrusive
t han necessary. Accordingly, we uphold respondent’s
determ nation to proceed with the collection of petitioners’ tax
l[iabilities in issue.

The Court has considered all other argunments made by the
parties and, to the extent we have not addressed them herein, we
consi der them noot, irrelevant, or wthout nerit.

To reflect the foregoing,

Deci sion will be entered

for respondent.




